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SUPPLEMENTARY DELEGATED POWERS MEMORANDUM  

 
 
Purpose 
 
1. This Memorandum has been prepared by the Scottish Government to assist the 
Subordinate Legislation Committee in its consideration of the Public Services Reform (Scotland) 
Bill.  This Memorandum describes provisions in the Bill conferring power to make subordinate 
legislation which were either introduced to the Bill or amended at Stage 2.  The Memorandum 
supplements the Delegated Powers Memorandum lodged in relation to the Bill as introduced. 

2. Outlined below are descriptions of the relevant powers which have been added, amended 
or modified and explanations of why the additions, amendments or alterations have been made 
and are considered appropriate. 

PART 2 – ORDER-MAKING POWERS 

Section 10 - Power to make provision to improve the exercise of public functions 

Power conferred on:  Scottish Ministers 
Power exercisable by: Order 
Parliamentary procedure: Super-affirmative  

Provision 

3. Existing section 10(2) provides that, for the purposes of section 10(1), “public functions” 
are the functions of the persons, bodies and office-holders listed in schedule 3.  Schedule 3 is 
amended to omit Audit Scotland and the Scottish Commission for Public Audit since Audit 
Scotland may be required to audit both Government and the SPCB itself, and the Scottish 
Commission for Public Audit’s role is to scrutinise Audit Scotland’s budget.   

4. Section 10(3)(b) is amended to omit the reference to abolishing, and alternate provision is 
made in new subsection (6A) to put beyond doubt that provision may be made to dissolve a 
person, body or office-holder listed in schedule 3 (other than those listed in subsection (3)(b)) 
only if it has, or will have by virtue of the order, no exercisable functions.   

5. Section 10(3)(b) is also amended to add the Scottish Court Service and to replace the 
entry for Forestry Commissioners to include all cross-border public authorities.  The effect of 
this amendment and new subsection (6A) is to prevent the power in section 10 being used to 
amend the constitution of, or to dissolve, any person, body or office-holder listed in subsection 
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(3)(b) including any other cross border public authority that might be added to schedule 3.  New 
subsection (3A) defines the constitution of the Scottish Court Service for these purposes. 

6. New section 12(2A) responds to concerns raised by the Subordinate Legislation 
Committee that the term “necessary protection” might not be sufficiently clear and precise.  The 
new subsection provides that examples of protections for the purposes of section 12(2)(b) are 
protections in relation to: the independence of judicial decision-making, or decision-making of a 
judicial nature, by a person occupying a judicial office, civil liberties, health and safety of 
persons, the environment, cultural heritage (including access, through display, exhibition or 
otherwise, to cultural heritage).  New section 12(7) defines “judicial office”, and section 25 is 
amended to provide that “cultural heritage” includes objects, structures and other things (in 
whatever form) resulting from human activity of all periods, traditions, ways of life and the 
historic, scientific, artistic and literary associations of people, places and landscapes. 

7. New section 12(2B) provides that, for the purposes of section 12(2)(b), the continued 
independence of the judiciary as mentioned in section 1 of the Judiciary and Courts (Scotland) 
Act 2008 is a necessary protection.  New section 12(2C) provides also that the holding, care or 
preservation of property which is cultural heritage by persons separate from the Scottish 
Ministers and any statutory restrictions on the disposal of such property are necessary protections 
where the property is vested in such persons as trustees for the public under statute.    

8. New section 14A responds to concerns raised with the Finance Committee about the 
inclusion of the six Parliamentary Commissioners and Ombudsman in schedule 3.  The new 
section prevents the Scottish Ministers from proposing any provision by order under section 10 
which relates to any of these in new schedule 3A unless requested to do so in writing by the 
Scottish Parliamentary Corporate Body.  New section 14A(2) provides that the Scottish 
Ministers cannot lay any subsequent draft order containing such provision unless the Scottish 
Parliamentary Corporate Body consents.  New schedule 3A lists the current six Parliamentary 
Commissioners and Ombudsman.  Section 10(5) is amended to allow for a person, body or 
office-holder created in pursuance of section 10(3)(c) to be added to the list in schedule 3A. 

9. New section 21(1A) provides that the Scottish Ministers must (a) lay before the 
Parliament a copy of the proposed draft order and the proposed explanatory document, (b) send a 
copy of these to any person to be consulted under section 21(1), and (c) have regard to any 
representations that are made within 60 days of the date that the draft proposed order was laid.  
New subsection (1B) provides that, in calculating this period of 60 days, no account is to be 
taken of any time during which the Parliament is dissolved or is in recess for more than 4 days.  
Section 22(1)(f)(iii) is also amended to make it clear that it refers to the proposed draft order. 

Choice of procedure 

10. The power is now subject to a super-affirmative procedure which requires the proposed 
draft order and explanatory document to be laid with Parliament and consulted on for 60 laying 
days, before a final draft order can be laid with a further scrutiny period of 40 laying days.  The 
other amendments clarify and enhance the existing pre-conditions and safeguards. Along with 
the other changes, the new super-affirmative procedure enables Parliament to fully scrutinise, 
consult on, and satisfy itself that the proposed use of the power is appropriate and proportionate 
for improving the exercise of public functions.  
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Section 11(2) - power to add or remove an entry in schedule 3 

Power conferred on:  Scottish Ministers 
Power exercisable by: Order 
Parliamentary procedure: Affirmative/Negative 

Provision 

11. Section 11(7) is amended so that local authorities are omitted from “Scottish public 
authority with mixed functions or no reserved functions” for the purposes of section 11(3)(b).  
This responds to a recommendation of the Subordinate Legislation Committee and puts beyond 
doubt that local authorities cannot be added to schedule 3 by order under section 11(2). 

12. New sections 20(3) to (6) respond to a recommendation of the Subordinate Legislation 
and Finance Committees.  These new subsections provide that the Scottish Ministers cannot 
make an order under section 11 adding a person, body or office-holder to schedule 3 unless they 
have consulted the person, body or office-holder in question and a draft order (together with an 
explanatory document) has been laid before, and approved by, Parliament. 

13. New section 20(7) provides that where an order under section 11 only removes an entry 
from schedule 3, the order is subject to negative procedure. 

Choice of procedure 

14. If the power is to be used to add a person, body or office-holder it is now subject to prior 
consultation and draft affirmative procedure, whereas it remains subject to negative procedure if 
the proposed use of the power is only to remove an entry.  This allows for proportionate scrutiny 
of any proposal to add or remove a person, body or office-holder to or from schedule 3.  

Section 13(1) - Power to make provision to remove or reduce burdens 

Power conferred on:  Scottish Ministers 
Power exercisable by: Order 
Parliamentary procedure: Super-affirmative 

Provision 

15. Section 13(2) is amended to add ‘obstacles to best regulatory practice’ to the list of 
burdens that may be removed or reduced by order under section 13(1).  New subsection (3A) 
defines ‘best regulatory practice’ to mean practice under which regulatory activities should be (a) 
carried out in a way that is transparent, accountable, proportionate and consistent, (b) targeted 
only at such cases as require action. 

16. Section 13(5)(b) is amended to omit the reference to abolishing, and alternate provision is 
made in new section 13(6A) to allow provision dissolving any body or office (other than those 
listed in section 10(3)(b)) but only if the person has, or will have by virtue of the order, no 
exercisable functions.   
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17. New section 13(5A) provides that an order under section 13(1) cannot amend the 
constitution of the Scottish Court Service.  New subsection (5B) defines the constitution of the 
Scottish Court Service for these purposes.  The effect of these subsections and the amendment to 
section 13(5)(b) is to prevent the power in section 13(1) being used to amend the constitution of, 
or to dissolve, the persons listed in section 10(3)(b).   

18. New section 14(2A) provides that examples of protections for the purposes of section 
14(2)(d) are protections in relation to: the independence of judicial decision-making, or decision-
making of a judicial nature, by a person occupying a judicial office, civil liberties, health and 
safety of persons, the environment, cultural heritage (including access, through display, 
exhibition or otherwise, to cultural heritage).   

19. For the purposes of section 14(2A), new section 14(5) provides that “judicial office” 
means: the office of judge of any court, the office of member of any tribunal; any other office, or 
appointment, consisting of functions of a judicial nature.  In addition, section 25 is amended to 
provide that, for this Part, “cultural heritage” includes objects, structures and other things (in 
whatever form) resulting from human activity of all periods, traditions, ways of life and the 
historic, scientific, artistic and literary associations of people, places and landscapes. 

20. New section 14(2B) provides that, for the purposes of section 14(2)(d), the continued 
independence of the judiciary as mentioned in section 1 of the Judiciary and Courts (Scotland) 
Act 2008 is a necessary protection.  New section 14(2C) provides also that the holding, care or 
preservation of property which is cultural heritage by persons separate from the Scottish 
Ministers and any statutory restrictions on the disposal of such property are necessary protections 
where the property is vested in such persons as trustees for the public under statute.    

21. New section 14A prevents the Scottish Ministers from proposing any provision by order 
under section 13(1) which relates to any of the six Parliamentary Commissioners and 
Ombudsman in new schedule 3A unless requested to do so in writing by the Scottish 
Parliamentary Corporate Body.  New section 14A(2) provides that the Scottish Ministers cannot 
lay any subsequent draft order containing such provision unless the Scottish Parliamentary 
Corporate Body consents.  

22. New section 21(1A) provides that the Scottish Ministers must (a) lay before the 
Parliament a copy of the proposed draft order and the proposed explanatory document, (b) send a 
copy of these to any person to be consulted under section 21(1), and (c) have regard to any 
representations that are made within 60 days of the date that the draft proposed order was laid.  
New subsection (1B) provides that, in calculating this period of 60 days, no account is to be 
taken of any time during which the Parliament is dissolved or is in recess for more than 4 days.  
Section 22(1)(f)(iii) is also amended to make it clear that it refers to the proposed draft order. 

Choice of procedure 

23. The power is now subject to a super-affirmative procedure which requires the proposed 
draft order and explanatory document to be laid with Parliament and consulted on for 60 laying 
days, before a final draft order can be laid with a further scrutiny period of 40 laying days.  The 
other amendments clarify and enhance the existing pre-conditions and safeguards.  Along with 
the other changes, the new super-affirmative procedure enables Parliament to fully scrutinise, 



This document relates to the Public Services Reform (Scotland) Bill as amended at Stage 2 
(SP Bill 26A)  

 
 

 5  

consult on, and satisfy itself that the proposed use of the power is appropriate and proportionate 
for removing or reducing legislative burdens. 

New section 25F - Power to require the provision of information on expenditure 

Power conferred on:  Scottish Ministers 
Power exercisable by: Order 
Parliamentary procedure: Affirmative 

Provision 

24. New section 25F provides that the Scottish Ministers may, by order, require each person, 
body or office-holder listed in schedule 3 to provide information on expenditure incurred on any 
matter relating to the exercise of their functions. 

Reason for taking this power 

25. This power enables the Scottish Ministers to obtain further information on expenditure 
incurred by each person, body or office-holder listed in schedule 3 on any matter as the need 
arises, without resorting to primary legislation in each instance.   

Choice of procedure 

26. The power is subject to draft affirmative procedure because it imposes financial 
disclosure obligations on each person, body or office-holder listed in schedule 3.  It is therefore 
appropriate that Parliament has the opportunity for detailed scrutiny of any such draft provisions. 

PART 4 – SOCIAL CARE AND SOCIAL WORK: SCRUTINY AND IMPROVEMENT 

Section 46(4) (Inspections: reports) - Power to make provision specifying circumstances in 
which reports may be withheld etc.  

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations 
Parliamentary procedure:  Negative  

Provision  

27. Section 46(4) provided for regulations to be made by Scottish Ministers to make further 
provision about reports relating to the inspection of social services.  Section 46(4)(a) adds to the 
matters in respect of which regulations can be made by providing that regulations may specify 
the circumstances in which persons have a right to receive, have access to or availability of 
copies of reports.  This provision sits within the rest of the provision to make regulations in 
section 46 and is subject to the same negative procedure.  
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Section 47 (regulations: inspections) – Power to make regulations to make further 
provision for conducting inspections 

Power conferred on:  Scottish Ministers 
Power exercisable by: Regulations 
Parliamentary procedure: Affirmative  

Provision  

28. Section 47 has been amended at stage 2 to provide that at section 47(2)(ga) information 
produced to an authorised person is to be held in compliance with prescribed conditions and 
further disclosures are to be made in compliance with such conditions. Section 47(3) provides 
that prescribed means prescribed by regulations under subsection 1.  

29. This provision is necessary to ensure that regulations may provide for information 
received by authorised persons during the course of an inspection to be held appropriately. It sits 
within the rest of the regulation making powers in section 47 and is subject to the same 
affirmative procedure. 

Section 63(A1) (regulations: care services) - Power to confer additional functions on 
SCSWIS 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations 
Parliamentary procedure:  Affirmative  

Provision  

30. Section 63(A1) enables the Scottish Ministers to confer additional functions on SCSWIS.  

Reason for taking the power 
31. This power was available to Scottish Ministers under the Regulation of Care (Scotland) 
Act 2001 in respect of the Scottish Commission for the Regulation of Care.  The changing nature 
of the care and social work environment means that it may be appropriate in the future for 
SCSWIS to have additional functions conferred upon it by the Scottish Ministers.  Such 
functions would need to fall broadly within the existing functions and purpose of SCSWIS 
otherwise they would be deemed to be beyond the scope of the body.  

Choice of procedure 

32. It is recognised that any change in the functions conferred upon SCSWIS would be of 
significant interest and sufficient importance to merit full consideration and approval by 
Parliament therefore any order made under this section would be subject to affirmative 
procedure.   
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Section 86A (transfer of staff: further provision) - Power to transfer staff from HMIE to 
SCSWIS 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Order 
Parliamentary procedure:  Negative  

Provision 

33. Section 86A taken with section 86(1)(d) enables the Scottish Ministers to by order 
transfer staff from Her Majesty’s Inspectorate of Education to Social Care and Social Work 
Improvement Scotland. 

Reason for taking this power 

34. As part of the changes in scrutiny and inspection created by the Bill, the responsibility for 
leading on the joint inspections of children’s services will, by administrative arrangement, 
transfer from HMIE to SCSWIS.  In view of this, it is possible that some staff may be required to 
transfer from HMIE to SCSWIS.  Any such transfer would be subject to the agreement of the 
staff concerned and would only occur after full consultation and discussion.  

Choice of procedure 

35. Any order made under this power will be subject to negative procedure.  This is 
appropriate given the nature of the order, the small number of persons affected and that fact that 
such an order will only be made if full consultation and agreement with staff concerned is in 
place. 

Section 87(1)(aa) (Orders and regulations: procedure) - Power when making regulations 
and Orders to make consequential, supplemental, incidental, transitional, transitory or 
saving provisions within those orders or regulations. 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Order / Regulations 
Parliamentary procedure:  Affirmative / Negative 

Provision 

36. Section 87(1)(aa) provides a power that is made part of the order and regulation making 
powers conferred upon the Scottish Ministers in Part 4 of the Bill.  

Reason for taking this power 

37. This power is necessary to ensure a smooth transition from the existing legislative 
framework established under the Regulation of Care (Scotland) Act 2001, the Joint Inspection of 
Children’s Services and Inspection of Social Work Services (Scotland) Act 2006 and the 
subordinate legislation made under these enactments to the new framework to be established by 
the Bill and the subordinate legislation made under it.  Further, while the power taken is one that 
will allow subordinate legislation under the Bill to take into account unforeseen events at the 
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time of enactment, it is limited to being provisions which require close connection to the order or 
regulation making power to which it is attached.  

Choice of procedure 

38. As this power can only be used as part of the order or regulation making power to which 
it attaches it shall be subject to the procedure which relates to that power. 

PART 5 – HEALTHCARE: SCRUTINY AND IMPROVEMENT  

Section 90(10M) (Inspections: reports) - Power to make provision specifying circumstances 
in which reports may be withheld etc.  

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations 
Parliamentary procedure:  Negative 

Provision  

39. Section 90(10M)(4) provided for regulations to be made by Scottish Ministers to make 
further provision about reports relating to the inspection of health services and independent 
health services.  Section 10M(4)(c) adds to the matters in respect of which regulations can be 
made by providing that regulations may specify the circumstances in which persons have a right 
to receive, access to or availability of copies of reports.  This provision sits within the rest of the 
provision to make regulations in section 10M and is subject to the same negative procedure.  

Section 90(10N)(3)(ga) (regulations: inspections) - Power to make regulations to make 
further provision for conducting inspections 

Power conferred on:  Scottish Ministers 
Power exercisable by: Regulations 
Parliamentary procedure: Affirmative 

Provision  

40. Section 90(10N) has been amended at stage 2 to provide that at section 10N(2)(ga) 
information produced to an authorised person is to be held in compliance with prescribed 
conditions and further disclosures are to be made in compliance with such conditions.  
Subsection 10N(3) provides that prescribed means prescribed by regulations under subsection 1.  

41. This provision is necessary to ensure that information received by authorised persons 
during the course of an inspection is held appropriately.  It sits within the rest of the regulation 
making powers in section 10N and is subject to the same procedure. 
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Section 90A (transfer of staff: further provision) - Power to transfer staff to HIS 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Order 
Parliamentary procedure:  Negative 

Provision 

42. Section 90A taken enables the Scottish Ministers to by order transfer staff from the 
Scottish Commission for the Regulation of Care to Healthcare Improvement Scotland  

Reason for taking this power 

43. As part of the changes in scrutiny and inspection created by the Bill, the responsibility for 
the inspection and regulation of independent health care will transfer from the Scottish 
Commission for the Regulation of Care to Healthcare Improvement Scotland.  In view of this, it 
is possible that some staff may be required to transfer from the Care Commission to HIS.  Any 
such transfer would be subject to the agreement of the staff concerned and would only occur 
after full consultation and discussion.  

Choice of procedure 

44. Any order made under this power will be subject to negative procedure.  This is 
appropriate given the nature of the order, the small number of persons affected and that fact that 
such an order will only be made if full consultation and agreement with staff concerned is in 
place.  

PART 6 – SCRUTINY  

Section 97(2)(ea) and (eb) (regulations relating to joint inspections) - Power to make 
provision relating to information obtained under joint inspections 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations 
Parliamentary procedure:  Affirmative 

Provision 

45. Section 97 provides for regulations to be made concerning joint inspections. Section 
97(2) provides for particular matters that regulations may make provision for. 97(2)(ea) and (eb) 
adds to the particular matters which regulations provide for by including power to prescribe the 
conditions within which information obtained in joint inspections may be held make provision 
for a person authorised to carry out a joint inspection to enter any premises for the purposes of 
such an inspections.  

46. These provisions are necessary firstly to ensure that information obtained in a joint 
inspection is held appropriately and secondly to ensure that persons authorised to undertake a 
joint inspection can enter premises as necessary for the purposes of the inspection.  The 
provisions sit within the rest of the regulation making powers in section 97 and are subject to the 
same affirmative procedure.  
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PART 6A – CHARITIES  

Section 98B (Information to appear on charity websites) – Power to make regulations in 
relation to references in documents 

Power conferred on:  Scottish Ministers 
Power exercisable by: Regulations 
Parliamentary procedure: Negative 

Provision  

47. Section 98B includes ‘websites’ and ‘webpages’ in the definition of document for the 
purposes of sections 15 and 52 of the Charities and Trustee Investment (Scotland) Act 2005. 

Reason for taking this power 

48. The power, at the new section 52(5) of the Charities and Trustee Investment (Scotland) 
Act 2005, is necessary to enable Scottish Ministers to specify the webpages on which a Scottish 
Charitable Incorporated Organisation must make reference to its status.  By including 
“webpages” and “websites” in the regulation making power greater flexibility is provide to take 
account of future changes. 

Reason for choice of procedure 

49. The Charities and Trustee Investment (Scotland) Act 2005 provides at section 103 that all 
statutory instruments made under the Act, except those set out at section 103(4), are subject to 
negative procedure. Any order made under this power will therefore be subject to negative 
procedure.  In addition, given the administrative nature of the regulations, it would not be 
appropriate to have them subject to the affirmative procedure, which would take up additional 
Parliamentary time. 

Section 98G (Reorganisation of restricted funds) – Power to make regulations in relation to 
making and determining an application by a charity 

Power conferred on:  Scottish Ministers 
Power exercisable by: Regulations 
Parliamentary procedure: Negative 

Provision  

50. Section 98G makes provision for OSCR to be able to approve an application by a charity 
for approval of a reorganisation scheme in respect of restricted funds which it holds.  Included in 
the regulation-making power are: the form and manner in which applications must be made; the 
period within which OSCR must make a decision; the publication of proposed schemes and the 
steps a charity must take to ascertain the wishes of a donor. 

Reason for taking this power 

51. The power, at the new section 43A(4) of the Charities and Trustee Investment (Scotland) 
Act 2005, is necessary to enable Scottish Ministers to set out detailed requirements of the 
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application procedure for approval of a restricted fund reorganisation fund.  These requirements 
are administrative in nature and are likely to be subject to more frequent amendment. 

Reason for choice of procedure 

52. The Charities and Trustee Investment (Scotland) Act 2005 provides at section 103 that all 
statutory instruments made under the Act, except those set out at section 103(4), are subject to 
negative procedure.  Any order made under this power will therefore be subject to negative 
procedure.  In addition, given the administrative nature of the regulations, it would not be 
appropriate to have them subject to the affirmative procedure, which would take up additional 
Parliamentary time. 

PART 7 – MISCELLANEOUS AND GENERAL  

Section 102(1) - Order and regulations (Parts 6 and 7)  

Power conferred on:  Scottish Ministers 
Power exercisable by: Order / Regulations 
Parliamentary procedure: Negative / Affirmative 

Provision 

53. New section 102(1)(aa) provides that any power conferred by Parts 6 or 7 on the Scottish 
Ministers to make an order or regulations includes power to make such consequential, 
supplemental, incidental, transitional, transitory or saving provision as they consider necessary 
or expedient. 

Reason for taking power 

54. To enable Scottish Ministers to include such provision in relevant orders and regulations.  
This power is also necessary to ensure a smooth transition from the existing legislative 
framework established under the Joint Inspection of Children’s Services and Inspection of Social 
Work Services (Scotland) Act 2006 and the subordinate legislation made under that enactment to 
the new framework to be established by the Bill and the subordinate legislation made under it.  
Further, while the power taken is one that will allow subordinate legislation under the Bill to take 
into account unforeseen events at the time of enactment, it is limited to being provisions which 
require close connection to the order or regulation making power to which it is attached.  

Choice of procedure 

55. As this power can only be used as part of the order or regulation making power to which 
it attaches it shall be subject to the procedure which relates to that power. 
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Section 103(2B) - Power to extend, for further extend, the period for which sections 10 to 
25 and schedules 3 and 4 have effect  

Power conferred on:  Scottish Ministers 
Power exercisable by: Order 
Parliamentary procedure: Affirmative 

Provision 

56. New section 103(2A) introduces a ‘sunset clause’ which provides that sections 10 to 25 
cease to have effect 5 years after they come into effect.  New section 103(2B) provides that the 
Scottish Ministers may by order extend, or (on one or more occasions) further extend, the period 
for which sections 10 to 25 and schedules 3 and 4 have effect.   

57. New subsection (2C) provides that the order must be made before the end of the current 5 
year period and that it has the effect of extending, or further extending, that period by 5 years 
beginning with the date of the order is made.  Section 102(2) is amended to provide that an order 
made under this new section 103(2B) is subject to draft affirmative procedure. 

Reason for taking this power 

58. This power enables the Scottish Ministers to extend, or further extend, with 
Parliamentary approval, the effect of these provisions beyond the initial period of 5 years, 
without resorting to primary legislation in each instance.   

Choice of procedure 

59. The power is subject to draft affirmative procedure.  It is appropriate that Parliament has 
an opportunity for detailed scrutiny of any proposal to extend the effect of these provision 
beyond 5 years, prior to deciding whether to approve the making of any such order.  

Schedule 12A paragraph 4 - Power to vary the number of members of MWCS 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Order 
Parliamentary procedure:  Affirmative 

Provision 

60. Schedule 12A modifies the Mental Health (Care and Treatment) (Scotland) Act 2003 
(“the 2003 Act”), and in particular Schedule 1 to that Act, which makes provision as respects the 
Mental Welfare Commission for Scotland (“the MWCS”).  

61. Paragraph 4 inserts a new paragraph 2A (membership) in to Schedule 1 to the 2003 Act.  
The new paragraph 2A(2) allows the Scottish Ministers to make an amendment to the number of 
members referred to in sub-paragraph (1) of paragraph 2A.  That sub-paragraph contains the 
minimum and maximum number of members of the MWCS that can be appointed by Scottish 
Ministers. 
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Reason for taking this power 

62. This power enables the Scottish Ministers to ensure that there are sufficient members of 
the MWCS to enable it to carry out its obligations and functions, the scope of which or the 
practical delivery of which may require greater or fewer number of members to be appointed 
from time to time.  

Choice of procedure 

63. Orders under this provision will be subject to affirmative procedure, as it is a replacement 
of the original power in paragraph 3(3) of Schedule 1 to the 2003 Act, which was subject to 
affirmative procedure. 

Schedule 12A paragraph 7 - Power to vary the number of Commission Visitors 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Order 
Parliamentary procedure:  Affirmative 

Provision 

64. Paragraph 7 inserts a new paragraph 7A (Commission Visitors) in to Schedule 1 to the 
2003 Act.  The new paragraph 7A(4) allows the Scottish Ministers to make an amendment to the 
maximum number of Commission Visitors referred to in sub-paragraph (3) of paragraph 7A. 
That sub-paragraph contains the maximum number of Commission Visitors that can be 
appointed by the MWCS. 

Reason for taking this power 

65. This power enables the Scottish Ministers to ensure that there are sufficient Commission 
Visitors to enable those functions of the MWCS which are conferred on them by the 2003 Act or 
any other enactment on behalf of the MWCS to be carried out, and the scope of which or the 
practical delivery of which may require a greater number of Commission Visitors to be 
appointed from time to time.  

Choice of procedure 

66. Orders under this provision will be subject to affirmative procedure, for consistency with 
the new power under paragraph 2A(2) of Schedule 1 to the 2003 Act in relation to appointment 
by the Scottish Ministers of MWCS members, which is subject to affirmative procedure. 
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Schedule 12A paragraph 7 - Power to prescribe qualifications, training and experience of 
Medical Visitors 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations 
Parliamentary procedure:  Negative 

Provision 

67. Paragraph 7 inserts a new paragraph 7C (Medical Visitors) in to Schedule 1 to the 2003 
Act.  The new paragraph 7C(1) allows the Scottish Ministers to prescribe the qualifications, 
training and experience of those persons who are to be appointed by the MWCS for the purposes 
of carrying out the functions of Commission Visitors under section 15 of the 20003 Act. 

Reason for taking this power 

68. This power enables the Scottish Ministers to prescribe the qualifications, training and 
experience which any person appointed by the MWCS as a Medical Visitor will require to have.  
Medical Visitors will carry out the medical examination functions of the MWCS under section 
15 of the 2003 Act.  

Choice of procedure 

69. Regulations under this provision will be subject to negative procedure, as it is a 
replacement of the original powers in section 15(2)(b) of, and paragraph 3(1)(b) of Schedule 1 
to, the 2003 Act, which enabled Scottish Ministers to make similar provision in relation to 
authorised staff of the MWCS or the Medical Commissioner respectively, to carry out the 
MWCS’ section 15 medical examination function; those powers were similarly subject to 
negative procedure. 

Schedule 12A paragraph 7 - Power to prescribe description of persons included in MWCS 
advisory committees 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations 
Parliamentary procedure:  Negative 

Provision 

70. Paragraph 7 inserts a new paragraph 7D (Committees) in to Schedule 1 to the 2003 Act.  
The new paragraph 7D(7) allows the Scottish Ministers to prescribe the description of persons 
who are to be included by the MWCS in its advisory committees.  Different provision may be 
made for each of the two committees under the power.  

Reason for taking this power 

71. This power enables the Scottish Ministers to prescribe the description of persons who are 
to be included by the MWCS in its advisory committees.    
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Choice of procedure 

72. Regulations under this provision will be subject to negative procedure, given the 
administrative nature of the matter. 
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